United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEES AND APPENDIX 


IN THE 


United States Court of Appeals 

For the District of Columbia jwto6lJ8tates Court of Appeals 

For the 

_ District of Columbia Circuit 

No. 11638 M SEP1 1853 

^ir nn ry 


CLERK 

Herman Watford, an Infant, by Ruth Johnston, his Mother 

and Next Friend, 
and 

Ruth Johnston, Ap\ 
v. 

The Evening Star Newspaper Company, a corporation, 

and 

General Motors Corporation, a corporation, 

AppeUees 



\ 

Appeal from the United Stales District Court 
for the District of Columbia 


Paul R. Connolly, 

John P. Arness, 

Attorneys for Appellees 


Hogan & Hartson, 
Of Counsel 


Pbzss or Byron S. Adams, Was hin gton. D. C. 



QUESTIONS PRESENTED 


The questions presented are: 

1. Was it proper to instruct the jury that before an 
invitor’s duty could be imposed upon the defendants, as 
sponsors of a Soap Box Derby, the jury must find that the 
defendants possessed the requisite authority and super¬ 
vision over the premises and the spectators to have dis¬ 
charged such a duty, where the evidence disclosed that the 
race was held on public space and that the police assumed 
the responsibility for public safety, decided what measures 
were to be employed and actually policed the race course? 

2. Is a voluntary oiler by an employee of a corporate 
defendant to pay the medical expenses of the plaintiff 
admissible in evidence as proof of liability? 

3. Is a newspaper account of the plaintiff’s accident, 
published in defendant’s newspaper, wffiich recites that it 
is based on a report from a police officer, admissible in 
evidence? 

4. Where evidence disclosed that a six-year-old spectator 
at a Soap Box Derby, in custody of an adult, was struck 
by an uncontrolled racer when he was not standing behind 
guide ropes erected for his safety, was the issue of the 
contributory negligence of both minor and adult properly 
submitted to the jury? 
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v. 
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Appeal from the United States District Court 
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BRIEF FOR APPELLEES 

COUNTERSTATEMENT OF FACTS 

Herman Watford was allegedly injured while a spectator 
at the Washington Soap Box Derby, held on Pennsylvania 
Avenue, Southeast, between Alabama and Branch Avenues, 
on July 12,1947, when a racer, operated by Thomas View, 
went out of control and crashed into the curbing where 
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Herman Watford was standing. (J.A. 2, 23, 50; Plaintiffs’ 
Exhibit 7, App. A). 

Watford, a minor, through his mother, Buth Watford 
Johnston, and his mother in her own right, brought suit 
against the defendants,* Evening Star Newspaper Com¬ 
pany and General Motors Corporation,** alleging that they 
were the sponsors of the Soap Box Derby and had been 
negligent in failing to provide adequate protective devices 
to guard spectators against the hazards of an uncontrolled 
racer.*** (J.A. 2, 4, 6). 

The defendants contended that they possessed in¬ 
sufficient control over the arrangements for public safety 
to be chargeable with any inadequacy of protection; that 
the task of caring for public safety had been assumed by 
the Metropolitan Police Department over whom the de¬ 
fendants possessed no right of control and that the races 
were held on public property that they had no power to 
alter. (J.A. 7, 71). Alternatively, and adopting the most 
favorable view to the plaintiffs, the defendants contended 
that the Police Department was an independent contractor 
for whose negligence, if any, they were not responsible. 
(J.A. 71). The defendants, in addition, denied that the 
protective devices provided for spectators were inadequate, 
or that the minor plaintiff was injured by reason of any 
inadequacy, and charged the minor plaintiff and his 
custodian with contributory negligence. (J.A. 6, 7). 

All issues were submitted to the jury, who returned a 
general verdict for both defendants. (J.A. 13). 

The Washington Soap Box Derby is one of many such 
events conducted annually in principal cities throughout 
the country. It is an amateur racing event for young boys 

* The parties will be referred to as thev were designated below. 

* # The American Legion was also named a defendant, but service of process 
was not obtained against it. The case was calendared against these defendants 
alone and proceeded thus to trial. (J.A. 2, 13). 

*** Initially, other grounds of negligence were advanced (JA_ 4, 6, 7), but 
they were abandoned at the trial. The Court’s charge concerned only pro¬ 
tective devices and the Watford brief is so limited and makes no complaint 
about the trial court’s refusal to submit other grounds of negligence. (J.A. 
98, Appellants’ Brief, p. 7). 
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between the ages of eleven and fifteen. (Defendants’ Ex¬ 
hibit 11). The purpose of the race is to inculcate a spirit 
of competition and teach them good sportsmanship and 
craftsmanship. (J.A. 42). The boys must build the 
racers themselves from material which they must provide, 
but limited in cost to ten dollars. (J.A. 84; Defendants’ 
Exhibit 11). The construction of the racers must comport 
with a set of rules. (Defendants’ Exhibit 11; J.A. 81). 
They are required to pass an inspection for conformity 
with the rules and to assure operating safety. (J.A. 81). 
The cars are small The combined weight of boy and car 
must not exceed 250 pounds. (J.A. 44, 81; Defendants’ 
Exhibits 7, 11). Their only motive power is the pull of 
gravity. (J.A. 87). 

The cars are raced in competition down a suitable grade. 
In the case of Washington, Pennsylvania Avenue, South¬ 
east, was selected. (J.A. 68, 87; App. A; Plaintiffs’ Ex¬ 
hibits 6, 8, 9). Prizes are awarded for racing and build¬ 
ing skills. (J.A. 62). The winner is flown to the national 
finals at Akron, Ohio, where the first prize is a five 
thousand dollar college scholarship. (J.A. 62, 63). 

The Soap Box Derby is fostered on a national basis by 
All American Soap Box Derby, Incorporated, a subsidy 
of General Motors Corporation. (J.A. 36). Local spon¬ 
sorship of the derby is undertaken by The Evening Star 
and many other private, civic and public groups. (J.A. 25, 
28). The Evening Star’s principal function is promotional. 
(J.A. 53). It furnishes extensive news coverage of both 
the event itself and all preliminary arrangements. Adver¬ 
tisements announcing the derby appear in all editions. 
(J.A. 34, 35, 116, 118). Howard Bailey, assistant to the 
managing editor and in charge of public events for the 
newspaper, is a prominent functionary of the derby. (J.A. 
25). He described himself as a coordinator of the event. 
(J.A. 25). A luncheon is scheduled by him where repre¬ 
sentatives of those organizations which participate in 
sponsoring the derby appear. (J.A. 54, 55). There an 
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assumption of responsibility is undertaken by the in¬ 
terested parties. (J.A. 55, 56). 

The actual conduct of the races itself is undertaken by 
the American Legion. A Legion director of racing is 
appointed. (J.A. 54). Various committees are formed, 
composed of Legion members, who undertake to perform 
varied duties for the actual races. (J.A. 54). An inspec¬ 
tion committee puts the racers through an inspection pro¬ 
cedure. (J.A. 54, 81). Starters, timers, clerks, judges and 
attendants are all drawn from the Legion. (J.A. 54). 

Most important, however, to the decision in this case is 
the assumption by the Police Department of the 
responsibility for public safety. This responsibility is 
undertaken at the luncheon meeting on arrangements. 
(J.A. 73). Inspector Arthur E. Miller testified that he 
had been assigned to duties in connection with the derby 
by the Major and Superintendent of Police. (J.A. 74). He 
said, “The Police Department, we felt, had the respon¬ 
sibility ... to protect persons who were along the course 
watching the races.” (J.A. 78). This was the same type 
of responsibility that the police would assume at any 
public event. (J.A. 78). Miller gave “considerable 
thought as to how we could prevent injuries.” (J.A. 77). 
He concluded that the curbing along the street constituted 
a sufficient barrier to racers out of control. (J.A. 75). The 
curbing itself was six inches. (JA. 76). The wheels of the 
racers were of a prescribed 12-inch diameter. (J.A. 76; 
Defendants’ Exhibit 11). The racers were constructed as 
close to the prescribed three-inch clearance from the 
ground as possible. (J.A. 59, 81). There was testimony 
that no racer had ever completely mounted the curb. (J.A. 
51). Miller did not recall seeing any. (J.A. 75). He 
thought “it would be very improbable that one of those 
racers would jump the curb.” (J.A. 75). 

Nevertheless, a rope was strung between stanchions and 
trees, some three feet back of the curbing, to keep the 
crowd a safe distance from the course. (J.A. 75, 97). A 
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detail of sixty-five police officers, under the command of 
Captain James Silvea, formed a cordon along both sides 
of Pennsylvania Avenue. (J.A. 72, 78; App. A, Plaintiffs’ 
Exhibit 6). Orders were given to the officers “not to 
permit any one to stand in the street, no one to sit on the 
curb and permit their feet or legs to be in the street,” 
(J.A. 73); “to keep them back of the roadway and keep 
them back of the ropes.” (J.A. 79). Captain Silvea’s 
orders came exclusively from Inspector Miller. (J.A. 79). 
The decisions as to the precautions to be taken were made 
by Inspector Miller. (J.A. 73). Silvea continually, during 
the racing, patrolled the course to see that his orders were 
obeyed. (J.A. 79). 

With the exception of reportorial personnel, Howard 
Bailey was the only representative of The Star present 
at the derby. (J.A. 26, 58, 63). There was no one present 
from General Motors. (J.A. 40). Bailey at no time 
attempted to give any orders to the police for the discharge 
of their duties. (J.A. 60, 74, 79). However, a public 
address system broadcast admonitions continually to the 
crowd to stay back of the ropes. (J.A. 38, 39). 

The property on both sides of Pennsylvania Avenue was 
public property over which the defendants possessed no 
control. (J.A. 61, 77). No admission was charged. (J.A. 
61). There was no entry gate, (J.A. 61) and no selection 
of persons to be admitted. (JJL 61). 

In the third heat of the 1947 Soap Box Derby, a racer 
operated by Thomas View went out of control and crashed 
into the curbing about half way down the course. (J.A. 
16, 50, 88, 89; App. A, Plaintiffs’ Exhibit 7). View could 
not account for his loss of control (J.A. 89). He believed 
it was “the excitement and the feeling of hitting the finish 
line first.” (J.A. 92). Subsequent examination of the 
racer failed to disclose any mechanical defect. (J.A. 91). 

When View’s racer struck the curb, it was supposed to 
have also struck Herman Watford. (J.A. 50). Although 
Herman testified that he stood behind the rope, (.T. A 18, 
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19) his custodian, Army Captain Harry Pardee, said the 
boy was in front of it. (J.A. 24). A photograph, taken 
30 to 40 seconds after the crash (J.A. 52), showed that the 
racer did not go far enough over the curb to reach the 
rope. (App. A, Plaintiffs’ Exhibit 7). View said the 
racer went no closer to the crowd than is shown in the 
photograph. (J.A. 90). 

Although Herman was supposedly rendered unconscious 
by the accident, (J.A. 17) the photograph does not disclose 
his presence. (App. A, Plaintiffs’ Exhibit 7). Bailey, who 
witnessed the crash, testified that he did not see Watford 
struck or on the scene. (J.A. 52). View, conscious at all 
times, had no recollection of having struck the Watford 
boy. (J.A. 89, 90). The admission note in the hospital 
record also casts doubt upon the circumstances of 
Herman’s injury. (J.A. 119). 

During the course of the trial, the Court excluded two 
items of evidence about which the plaintiffs now complain. 
The first concerned an alleged conversation that Mrs. 
Johnston had with Howard Bailey at Casualty Hospital 
the night of the accident. (J.A. 21). The Court ruled on 
the basis of a proffer of proof, which recited that Bailey 
expressed regret at “what had taken place and told her to 
get whatever doctors or surgeons were necessary and that 
The Evening Star would be responsible.” (J.A. 21). The 
circumstances that gave rise to the conversation were 
not disclosed. (J.A. 21). Bailey testified he had not seen 
Watford injured or on the scene. (J.A. 52). He said he 
had gone to the hospital to inquire about Thomas View 
and that “while I was over there, I also inquired about 
Herman Watford.” (J.A. 48). Bailey had learned that 
Watford had been injured only through hearsay. (J.A. 47, 
48, 63). 

The second exclusion of evidence concerned news stories 
which appeared in The Evening Star of July 12 and 
July 13, 1947. (J.A. 120). Both of these stories reported 
that Police Private Alexander V. Messier had reported 
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that Watford was injured when View’s racer went out of 
control. Private Messier, however, was not called as a 
witness by plaintiffs. The identity of the reporters who 
wrote the story was disclosed (J.A. 63), but neither was 
called as a witness. Plaintiffs elicited from Bailey that 
he had talked to the two reporters who said they had merely 
heard Watford had been injured. (J.A. 63). 

After judgment had been entered upon the jury’s verdict, 
plaintiffs moved for a new trial. This motion was denied 
and this appeal followed. (J.A. 10, 12). 

SUMMARY OF ARGUMENT 

1. The Police Department assumed the responsibility 
for the safety of spectators attending the Soap Box Derby. 
The decisions as to the method and means of discharging 
this obligation were made by the police without reliance 
upon the defendants. The Soap Box Derby was held on 
public space. The defendants, therefore, lacking either 
the authority or ability to have employed different methods 
or means, were not responsible for any inadequacies in 
those employed. When the question of the defendants’ 
ability was submitted to the jury, the plaintiffs received a 
greater advantage than they had a right to expect. 

2. The evidence conclusively established that the minor 
plaintiff was not behind the ropes when he was injured. 
Since the racer did not reach the ropes, their inadequacy 
as a barricade was not a proximate cause of injury. 

Whatever duty the defendant possessed, they fully dis¬ 
charged it when the police assured them that the matter 
of public safety was in their experienced and authorized 
hands. 

On these grounds, the defendants were entitled to a 
directed verdict. 

3. A voluntary offer by an employee of the defendant 
newspaper to pay the medical expenses of the minor plain¬ 
tiff was properly excluded from evidence as an admission 
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of liability. The circumstances of the offer were as con¬ 
sistent with a motivation of charity as with guilt. As a 
matter of public policy, such an offer should not be per¬ 
mitted to form a basis for a finding of liability, lest humane 
impulses to succor the injured be stifled. There was, in 
addition, no evidence that the employee of the corporate 
defendant making the offer possessed the requisite 
authority so to do. 

4. Although the defendant newspaper published an ac¬ 
count of plaintiff’s injury, the exclusion of this account 
from evidence was not erroneous. The account itself dis¬ 
closed that the newspaper was repeating a report of the 
accident made by a police officer. The evidence, therefore, 
had it been admitted, would still have amounted to hear¬ 
say, and would have been merely cumulative, since other 
hearsay reports of the plaintiff’s injury were contained in 
the record. 

5. The question of the negligence of the minor plaintiff, 
as a bar to his own claim, and the negligence of his cus¬ 
todian, as a bar to his mother’s claim, were properly sub¬ 
mitted to the jury. The evidence in support of the sub¬ 
mission of these issues was as follows: The minor plain¬ 
tiff, despite warnings broadcast over a public address 
system, did not remain behind guide ropes erected for his 
safety. He took a position in front of the guide ropes, with 
the acquiescence of his custodian. Other accidents were 
observed by both the minor plaintiff and his custodian, 
which, together with the admonitions which should have 
been heard by them, should have made them aware of the 
danger of their position. 



ARGUMENT 

I 

Instructions Which Required a Finding of Ability to Discharge 
a Duty as a Condition to Its Imposition Were Not Erroneous 

The plaintiffs contend that the question, whether the 
defendants possessed sufficient control over the locus of 
the Soap Box Derby and the arrangements for public 
safety, as to be chargeable for any failures in the means 
employed to guard spectators from the hazards of the rac¬ 
ing, should not have been submitted to the jury, but re¬ 
solved by the Court in their favor. 

The evidence abundantly demonstrated that the Police 
Department made all arrangements for public safety. The 
choice of methods to protect spectators was theirs. They 
placed reliance on the height of the curbing and the short 
radius of a racer’s wheels. They selected a rope strung 
back from the curb, augmented by a cordon of police, as a 
suitable method of keeping the crowd in a place of safety. 
It was Inspector Miller who emphatically stated: “The 
Police Department, we felt, had the responsibility ... to 
protect persons who were along the course watching the 
races.” 

Moreover, the places where the crowd congregated were 
public property, over which the defendants possessed no 
right of dominion. The defendants neither made nor could 
make any selection of persons as spectators. 

Lacking such power of direction, the defendants con¬ 
tended that no liability should attach to them for any inade¬ 
quacies in the methods employed to insure public safety. 
The plaintiffs resisted, contending that, since these defend¬ 
ants admitted their sponsorship of the race, they should not 
be permitted to avoid their responsibility for public safety. 
Without evidence that the defendants possessed control, 
and solely upon the admission of sponsorship, the question 
of the defendants’ ability to have adopted a different 
course of action was submitted to the jury. This was a 
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more favorable ruling than plaintiffs were entitled to 
expect. 

We deal with first principles. The ability to discharge a 
duty is a condition precedent to its imposition. A duty 
cannot be imposed which is impossible of performance. 
“Certainly as a general rule, . . . liability for negligence 
depends upon control, by the party sought to be charged, 
of the negligently maintained condition or of the instru¬ 
mentality negligently operated.’’ 1 Shearman & Redfield 
on Negligence, (Rev. Ed., 1944), p. 44. 

The Restatement of the Law of Torts, § 4, Comment a., 
defining the word “duty” as used throughout the Restate¬ 
ment, says: 

“It, [the term ‘duty’] therefore imposes no obliga¬ 
tion which is not within the actor’s ability to perform 
since it relates only to the actor’s conduct over which 
as such he has control.” 

It may be said, therefore, that for each duty which the 
law imposes, there is the correlative supposition that the 
actor possesses the ability to discharge that duty. Stated 
differently, duty derives from power. 

This fundamental principle has prompted a studied ex¬ 
amination in borrowed servant cases to discover who pos¬ 
sesses the ability to control an employee. Standard Oil 
Co. v. Anderson, 212 U.S. 215; Western Marine & Salvage 
Co. v. Ball, 59 App. D.C. 208, 37 F. 2d 1004; Haw v. Liberty 
Mutual Ins. Co., 86 U.S. App. D.C. 86, 180 F. 2d 18; Poole 
v. Clagett , 90 U.S. App. D.C. 412, 196 F. 2d 775. 

The absence of power to control has induced the refusal 
to impute negligence. Miller v. TJnion Pacific R. Co., 290 
U.S. 227; Little v. HacJcett, 116 U.S. 366, in which Mr. 
Justice Field exclaimed: “Responsibility cannot, within the 
recognized rules of law, be fastened upon one who has in 
no way interfered with and controlled in the matter caus¬ 
ing the injury.”; Smith v. Doyle, 69 App. D.C. 60, 98 F. 
2d 341. 
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Ability is the basic consideration of the doctrine of “last 
clear chance.’ 1 Dean v. Century Motors, 81 TJ.S. App. D C. 
9, 154 F. 2d 201, where the application of the doctrine is 
said to rest npon a situation where the defendant could, and 
the plaintiff could not, by the use of available means, avoid 
the accident. It is the underlying reason why the law de¬ 
mands actual or constructive notice. See Brodsky v. Safe¬ 
way Stores, 80 U.S. App. D.C. 301,152 F. 2d 677. Control 
is a requisite to the application of the principle of res ipsa 
loquitur. Saw Jua/n Light Co. v. Requenna, 224 TJ.S. 87. 

This prime requirement, that there be an ability to act, 
runs throughout the law of negligence. It has determined 
the outcome of the only case, decided on a record of evi¬ 
dence, involving a Soap Box Derby. Bango v. Carteret 
Lions Club, 12 N.J. Super. 52, 79 A. 2d 57, aff’d. 81 A. 2d 
522 (1952). 

In that case, a policeman on duty was struck by a racer 
which went out of control during a Soap Box Derby which 
was held on a public street. For the purposes of decision, 
the plaintiff was treated as a spectator. The evidence dis¬ 
closed that in answer to the question: “What barriers did 
you provide to keep vehicles from leaving the course and 
running into spectators?”, a member of the sponsoring 
committee replied that those matters had been turned over 
to the Police and Fire Departments. 

The Court found no evidence that defendants were in 
control of public safety. In affirming a directed verdict 
for the defendants, the Court said: 

“But in order that the defendants be held liable, it 
must be shown that they had such degree of control 
that they could have averted the danger, or such su¬ 
perior knowledge that they should have foreseen and 
given warning of a danger not apparent to the plain¬ 
tiff.” (emphasis supplied)* 

* The second condition of the Bango case was supplied in this case by 
evidence that, continually during the races, the crowd was admo nishe d by 
public address system announcements to stay behind the ropes. 
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The evidence in this case not only shows that the police 
assumed, willingly and with a recognition of their respon¬ 
sibility, the task of caring for public safety, but it also 
shows that Howard Bailey, the only representative of the 
defendants present, did not undertake to give any orders 
or directions to the police. It seems unnecessary to add 
that a private citizen is not so positioned as to be able to 
command the police. The defendants possessed no police 
power. They had no ability to place or direct the crowd. 
They could not alter, modify nor build on public space 
without permission. They were required to abide by the 
decision of the police. 

Lacking police power and dominion over the land, the 
defendants were unable to effect the changes urged by the 
plaintiffs. In these circumstances, it would be unreasonable 
to impose a duty which was so incapable of performance. 
See Webster v. Capital Transit Co., 91 U.S. App. D.C. 303, 
200 F. 2d 134 (1952), where the carrier was held to be un¬ 
der no duty to police public loading platforms. 

The Court correctly, therefore, instructed the jury by 
granting defendants’ requested instruction 1, and by deny¬ 
ing plaintiffs’ requests 3 and 4. Plaintiffs’ prayers were 
not conditioned upon a finding of the necessary ability and 
authority, and were thus defective. 

This case is different from Uline Ice, Inc. v. Sullivan, 
88 U.S- App. D.C. 104,187 F. 2d 82, on which plaintiffs rely. 
In the Sullivan case, the defendant was the owner and 
operator of the Uline Arena. It was charged with negli¬ 
gence in failing to adequately screen its sideline seats as 
a result of which an ice hockey puck, during the course of 
play, flew into these seats and injured the plaintiff. No 
question was raised as to the ability of the owner of the 
arena to make such modifications of the property as were 
desirable or thought necessary. For that reason the case 
is not apposite here. 

Plaintiffs, therefore, benefited far beyond their measure 
when the question of defendants’ ability to have effected a 
different course of action was submitted to the jury. 
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II 

The Evidence Warranted a Directed Verdict for Defendants on 
Two Grounds Apart from Considerations of Control 

A. Proximate Cause 

The minor plaintiff was injured, not by reason of the 
inadequacy of the devices provided for his protection, hut 
rather because he did not avail himself of them. 

When a study is made of the evidence dealing with the 
happening of the accident, no alternative is left but to con¬ 
clude that Herman Watford was not behind the rope barrier 
when he was struck. He alone testified that he was behind 
the rope (J.A. 18, 19). His testimony in this respect may 
be disregarded, if it is shown to be physically impossible. 
F. W. Woolworth Co. v. Davis, 10 Cir., 1930, 41 F. 2d 342, 
347; O’Laughlin v. Helvering, 65 App. D.C. 135, 81 F. 2d 
269. Captain Pardee, his custodian, who witnessed the 
accident, said Herman was in front of the rope. (J.A. 24). 
The photograph of View’s wrecked car conclusively sup¬ 
ports Pardee’s version. (App. A, Plaintiffs’ Exhibit 7). 
That photograph shows that the racer did not go far enough 
over the curb to reach the rope. There is no escape, there¬ 
fore, from the conclusion that, if Herman was injured, it 
was because he ignored the protective device which would 
have saved him and ventured beyond the rope where he had 
been admonished by the public address system not to go. 

There being no evidence, therefore, that Herman was 
injured by reason of the inadequacy of the rope as a pro¬ 
tective device, the defendants were entitled to a directed 
verdict. 

B. Discharge of Duty 

Assuming that an invitor’s responsibility should have 
been imposed upon the defendants, without consideration 
to the extent of their authority and ability to discharge 
such a duty, they fully performed their duty when they 
were assured that the Police Department would undertake 
the task of providing for the safety of spectators. 
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One of the problems was to assure that the crowd was 
warned of the danger of standing too near the racing course. 
The defendants, by means of the public address system, 
provided this warning. The other problem called for the 
intervention of the police. The crowd had to be located in 
a safe place and kept there. Since the spectators congre¬ 
gated on public space, only the police possessed the neces¬ 
sary authority to direct their movements. Only the police 
possessed the expertise necessary to select proper methods. 
There was no other agency in the community available or 
authorized to perform this task- 
It was altogether reasonable, therefore, to rely on the 
police to provide the spectators with the requisite protec¬ 
tion. Having been assured that the responsibility for public 
safety was in their hands, the defendants had fully dis¬ 
charged their responsibility. 

This was the reasoning employed by the Court in affirm¬ 
ing the verdict directed for the defendant in Bango v. Car¬ 
teret Lions Club, supra. The Court said: 

“Even assuming that the defendants did have au¬ 
thority over the conduct of the races, in what were they 
negligent ? They fully performed their duty when they 
persuaded the police and fire departments to take 
charge of the arrangements for the safety of all 
concerned.” 


III 

Testimony That an Employee of One Defendant Voluntarily 
Promised on Behalf of His Employer to Pay Medical Expenses 
Was Properly Excluded 

On redirect examination of Ruth Watford Johnston, she 
testified that she met Howard Bailey, at Casualty Hospital 
about seven o’clock in the evening of the day Herman was 
injured, and had a conversation with him (J.A. 21). Bailey 
testified that he had gone to the hospital to see Thomas 
View and that while there he had inquired about Herman 
Watford (J.A. 47, 48). He had heard a report that Her¬ 
man had been injured (J.A. 47). 
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Plaintiffs’ counsel made a proffer of the substance of 
this conversation between Mrs. Johnston and Bailey, and 
offered it as proof of liability (J.A. 21): 

“Mr. Bailey told her that he was the representative 
of The Evening Star and that he regretted what had 
taken place and told her to get whatever doctors or 
surgeons that were necessary and that The Evening 
Star would be responsible. I am going to ask her that 
question, make a tender of proof on the theory that it is 
[an] admission of liability for what took place.” 

The defendants objected on the grounds that this was not 
an admission of liability; that Bailey did not have authority 
to make an admission binding The Star; and that the 
question was beyond the scope of redirect examination 
(J.A. 22). Plaintiffs’ counsel conceded that the third obser¬ 
vation was correct (J.A. 22). Although a request for leave 
to reopen was made, the Court sustained the objection 
(J.A. 22). 

It may be first observed that the Court was justified in 
requiring adherence to the rules of orderly presentation of 
proof. Secondly, it should be noted that, if this conversa¬ 
tion possessed the probative value presently assigned to it 
in appellants’ brief, it is difficult to understand why it was 
overlooked on direct examination. 

Principally however, the Court’s ruling was in accord¬ 
ance with the overwhelming weight of authority that a vol¬ 
untary offer to pay medical and hospital expenses is not 
admissible in proof of liability. Arnold v. Owens, 4 Cir., 
1935, 78 F. 2d 495; Bateman v. Crim, Mun. Ct. App., 1943, 
34 A. 2d 257; Potts v. Armour <& Co., 183 Md. 483, 39 A. 2d 
552; Conti v. Brockton Ice & Coal Co., 295 Mass. 15, 2 N.E. 
2d 1015; Wilson v. Daniels, 250 Mass. 359, 145 N.E. 469; 
Smith v. Fine, 351 Mo. 1179, 175 S.W. 2d 761; Spears v. 
Schantz, 1952, Mo. App., 246 S.W. 2d 399; Grogan v. Dooley, 
211 N.Y. 30, 105 N.E. 135; Burns v. Jos. Flaherty Co ., 278 
Pa. 579,123 A. 496; Scheel v. Shaw, 252 Pa. 451, 97 A. 685; 
Meegal v. Memphis Street R. Co-, 33 Tenn. App. 247, 238 
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S.W. 2d 519, 20 A.L.R. 2d 286; Sias v. Consolidated Light¬ 
ing Co., 73 Vt. 35, 50 A. 554; II Wigmore Evidence, 3rd Ed. 
§ 283(a); Annotation, 20 A.L.R. 2d 291. 

The reasoning of these cases is quite consistent. They 
hold that a voluntary offer to pay medical expenses is too 
ambiguous to be probative. The offer is as consistent with 
a motive of benevolence and “Good Samaritanism” as it 
is with an admission of fault. These Courts recognize that 
persons are not only promoted by the psychiatrist’s “guilt 
complex”, but also by Christian-Hebraic traditions of 
human charity. 

Being desirous of preserving the benefits of these latter 
promptings to society, the great majority of Courts consider 
it unwise to punish such motivations by permitting them to 
form a basis of liability. 4 4 The Good Samaritan would have 
furnished evidence thus against himself for the injuries to 
the wayfarer who fell amongs thieves and robbers.” Quiel 
v. Wilson, 34 Ohio L. Abs. 157, 34 N.E. 2d 590. The law 
would be unjust if, in the language of Justice Cardozo, “it 
throttled the impulses of benevolence by distorting humane 
conduct into a confession of wrongdoing.” Grogan v. 
Dooley, 211 N.Y. 30, 105 N.E. 135. Based, therefore, upon 
considerations similar to those which prohibit evidence of 
subsequent repairs, and because, standing alone, this evi¬ 
dence is not probative of guilt but consistent with an act of 
charity, the Court properly excluded it. 

There is an additional reason, in this day, for excluding 
evidence of this character. It is not uncommon for persons 
carrying liability insurance to include “medical payments 
coverage”, which obligates the insurer to pay for medical 
expenses irrespective of the fault of the insured. Persons 
possessing such coverage would be justified in allaying the 
worries of the injured by giving them assurance that their 
medical expenses would be paid. Such an assurance, how¬ 
ever, should not be used to mulct both insured and insurer 
in damages. 

It may be argued that the conversation, although not 
admissible as proof of liability, should have been admitted 
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to show a recognition by The Evening Star that Watford 
was, in fact, injured by View’s racer. This ground, how¬ 
ever, is not available to plaintiff and the Court was not in 
error in failing to consider it. The proof was not so con¬ 
ditioned. Plaintiffs’ counsel categorically stated that he 
was offering it “on the theory that it is [an] admission of 
liability for what took place.” The Court was under no 
obligation to consider another undisclosed ground of pos¬ 
sible admissibility. 

Even this ground has not been considered a sufficient 
reason for admissibility. Arnold v. Owens, 4 Cir., 1935, 
78 F. 2d 495. In that case, the plaintiff was injured while 
walking along a highway, when she was struck by a truck. 
The principal issue in the case was the identity of the 
defendant as the operator of the striking vehicle. Testi¬ 
mony was received showing that the defendant, the day 
following the accident, visited the father-in-law of the plain¬ 
tiff and offered to pay her hospital expenses. Judge Soper, 
in writing for the Court, held that the action of the trial 
court in striking this testimony was proper. 

Both Arnold v. Owens supra, and Bateman v. Crim, Mun. 
•Ct. App., 1943, 34 A. 2d 257, recognize that “the surround¬ 
ing circumstances’’may rebut any inference of benevolence 
and leave the statement as a naked admission of fault. No 
such situation existed here, however. The circumstances 
which gave rise to the conversation are not disclosed. 
There was no testimony that an accusation of fault was 
made. For all that appears, the alleged statement may 
have been made in response to the mother’s fears of being 
unable to pay for necessary medical care. It is clear from 
the evidence that Bailey could not have made an intelligent 
admission of fault, because he had not seen Watford in¬ 
jured and had only received a bald hearsay report that he 
had been injured. It is unlikely, therefore, that the state¬ 
ment could have been prompted by a conscious conviction 
of guilt 
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It may be further observed that there was no proof that 
Bailey possessed authority to make an admission binding 
The Star. Ordinarily, no such authority resides in an em¬ 
ployee of a corporation. Although the plaintiffs would 
characterize Bailey as “the manager’’ of the Soap Box 
Derby (Brief, p. 14), from the evidence it does not appear 
that he possessed more authority than the “manager of the 
train” in Vicksburg & Meridian R. Co. v. O’Brien, 119 U.S. 
99. In that case, an engineer, after an accident had stated 
what had been the speed of his train just before the collision. 
The Supreme Court said in ruling that the admission was 
not receivable against the corporation: 

“Although the speed of the train was, in some degree, 
subject to his control, still his authority, in that re¬ 
spect, did not carry with it authority to make declara¬ 
tions or admissions at a subsequent time, as to the 
manner in which, on a particular trip, or at any desig¬ 
nated point in his route, he had performed his duty.” 

The wisdom of concluding that Bailey lacked the author¬ 
ity to make an admission binding the corporation is further 
buttressed when it is considered that an agent or an officer 
of a corporation does not possess implied authority to con¬ 
tract on behalf of a corporation for medical or hospital 
expenses, except in an emergency. See Annotation, 71 
A.L.R. 651. 

The trial court, therefore, on all grounds advanced by the 
defendants, was justified in excluding the proffered evidence 
of the offer to pay medical expenses. 

IV 

The Exclusion from Evidence of Two Newspaper Accounts of 
the Accident in the Defendant's Newspaper Was Neither Er¬ 
roneous Nor Prejudicial 

The editions of The Evening Star of July 12 and July 13, 
1947, carried news stories reporting the events of the Soap 
Box Derby. Both stories gave an account of Thomas View’s 
racer going out of control and crashing against the curb. 
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Both stories stated that Police Private Alexander V. Mes¬ 
sier reported that Watford was injured when View’s racer 
struck the curb. (J.A. 120). 

Plaintiffs offered these news accounts as admissions 
against interest (J.A. 114) and 1 to impeach the witness 
Howard Bailey. (J.A. 63, 64). They were excluded and 
the plaintiffs complain of these rulings. 

The language of the news stories themselves justifies their 
exclusion. The problem, perhaps, would be more difficult 
from the defendants’ standpoint if there had been a simple 
statement that Watford was, in fact, injured by View’s 
racer. Then it could be argued that, since the defendant 
contested the fact of injury to Watford, such an account in 
the defendant’s newspaper would be an admission against 
interest. 

Careful newswriting prevented this eventuality. The 
story merely reported what Messier had said about Wat¬ 
ford. The newspaper account was, therefore, double 
hearsay. Although one disability could be removed by con¬ 
sidering the item an admission, the second could not. The 
newspaper reported Messier’s report. If the item had been 
admitted into evidence, it would have still remained simple 
hearsay, of no probative value and not amounting to sub¬ 
stantial evidence. Consol . Edison Co. v. N.L.R.B., 305 
U.S. 197. 

The unsubstantial nature of these news stories as evi¬ 
dence was further disclosed by counsel’s searching exam¬ 
ination. The identity of the reporters was disclosed (J.A. 
63), but no attempt was made by the plaintiffs to call them 
as witnesses. Bailey was asked if he had talked with them 
about the accident. He replied that they had said that 
they did not see Watford injured, but only heard a report 
of it (J.A. 63). Plaintiffs neither called Messier, explained 
his absence, nor proved he was a witness. 

When evidence is thus shown to be so lacking in probative 
character, it cannot be said that its exclusion was error. 
The intrinsic fairness of evidence of this character is also 
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open to question. The dual role of the newspaper as both 
defendant and disseminator of news should be considered. 
In the latter role, it published Messier’s report, but the 
discharge of this obligation should not redound to its prej¬ 
udice.* For all that appears, Messier may have obtained 
his information from the plaintiff or his parents. Moreover, 
the report of Watford’s injury was given such full atten¬ 
tion in the record that the exclusion of these news stories 
was hardly prejudicial. Bailey had readily admitted that 
he heard the report of Watford’s injury (J.A. 47, 63, 65). 
It was also shown that he acted upon an apparent belief 
in the truth of the report, since he inquired about Herman 
in the hospital (J.A. 48). Bailey also disclosed that the 
reporters had heard the report. 

The plaintiffs, having had the benefit of this widespread 
hearsay, should not complain that the jury was kept from 
hearing that the report came from another source. As such, 
the evidence was merely cumulative. 

The plaintiffs further argue that the use of these stories 
should have been permitted to impeach Bailey. This is 
specious. Bailey was asked if the reporters told him that 
three boys had been injured when View’s racer went out 
of control. Bailey idiomatically answered: “It is news 
to me.” (J.A. 63) That is not the kind of response that 
deserves impeachment. Nevertheless, the newspaper was 
waved dramatically in front of the jury (J.A. 64), and 
counsel was permitted to examine Bailey on the contents of 
the story (J.A. 64, 65). Counsel accomplished his pur¬ 
poses, and the articles were not impeaching of Bailey in 
any event, since it was possible that he had not read the 
newspapers. 


The repeating of a libel should and does rest upon a different ground. 
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V 

The Court Correctly Submitted the Issues of Contributory Neg¬ 
ligence and Assumption of Risk to the Jury and Instructed 
Thereon 

There was testimony that Herman Watford was in front 
of the rope provided for his safety (J.A. 24). There was 
evidence that his custodian permitted this (J.A. 24), al¬ 
though the crowd had been admonished through the public 
address system to keep back of the ropes (J.A. 38). There 
was also evidence that the danger could have been appre¬ 
ciated by both Herman and Captain Pardee. Herman testi¬ 
fied that other racers had gone out of control before he was 
struck (J.A. 16). 

These facts brought into play the negligence of Herman 
and Captain Pardee as causes of Herman’s injury. They 
justified the submission to the jury of the issues of con¬ 
tributory negligence and assumption of risk. 

The jury was instructed in the usual and accepted terms 
concerning these defenses (J.A. 101, 104). The jury was 
told of the care and considerations to give to the applica¬ 
tion of these defenses in the case of a minor (J.A. 100). 
They were told the standard of conduct to expect from one 
so young. Thus circumscribed, the instructions were alto¬ 
gether proper. Conger v. Baltimore & Ohio R. Co ., 31 App. 
D C. 139. Appellants make no point, rightly so, as to the 
lack of capacity of the minor plaintiff for contributory 
negligence. National City Development Co . v. McFerran, 
Mun. Ct. App., 1947, 55 A. 2d 342. 

The jury was specifically told they could not impute Cap¬ 
tain Pardee’s negligence to Herman so as to defeat his 
claim (J.A. 105), but the jury was told, again correctly so, 
that Pardee’s negligence, if any, as custodian of the child, 
would be imputed to the mother so as to defeat her claim 
for loss of services and expenses (J.A. 105, 107). See 
Annotation, 23 A.L.R. 655. 

An additional instruction was given about which plain¬ 
tiffs complain. The jury was told that if they found that 
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Herman's injury resulted solely from the negligence of 
Captain Pardee, their verdict should be for the defendants 
(J.A. 107). Obviously, if the sole cause of injury was neg¬ 
ligence on the part of Pardee, such a finding excludes any 
acts of these defendants as operating causes. 

These matters are so elementary and so well settled that 
no basis of error inheres to them. 

CONCLUSION 

The evidence of police control over the arrangements for 
public safety at the Soap Box Derby should have precluded, 
as a matter of law, any finding of liability on the part of 
these defendants. They did not possess either the requi¬ 
site authority or ability to have required different arrange¬ 
ments to be made. They possessed no power of direction 
over the police. A duty should not be imposed on one 
lacking ability or authority to discharge it. 

Whatever duty the defendants possessed, they fully dis¬ 
charged it when the matter of public safety was assumed 
by the police. The Police Department was the only authori¬ 
tative and capable agency in the community for the task. 

Moreover, since the minor plaintiff did not avail himself 
of a position behind the guide ropes provided for his safety, 
he cannot complain of their inadequacy as a barricade. 
Their inadequacy was not a proximate cause of injury. 

Otherwise, the trial court’s rulings on the admissibility 
of evidence and its submission to the jury of the issues of 
contributory negligence were correct. 

Respectfully submitted, 

Paul R. Connolly, 

John P. Akness, 

Attorneys for Appellees 

Hogan & Hartson 

Of Counsel. 
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